UN TED STATES
V.
ROBERT W M LLER
MRIGRE E MLLER
| BLA 94- 146 Deci ded February 26, 1997

Appeal froma decision of Dstrict Chief Admnistrative Law Judge
John R Ranpton, Jr., declaring the Robin Redbreast Lode mining clai mnull
and void. @l orado 754.

Rever sed.

1. Administrative Procedure: General | y--Hearings--
Mning dains: ontests--Rules of Practice: Appeal s:
General ly--Rul es of Practice: Hearings

Wiere, at the close of the Gvernnent's case-in-chief,
a contestee noves for dismssal of the conplaint on
the ground that a prina facie show ng has not been
nade, it is error for an admnistrative | aw judge to
fail torule onthis question prior to requiring the
contestee to proceed wth its presentation.

2. Admnistrati ve Procedure: Burden of Proof--Rul es of
Practi ce: Governnent (ontests

The determinati on of whether or not the Gover nnent
has presented a prina facie case of invalidity in

the contest of a mning claimis nmade sol ely on the
basi s of the evidence i ntroduced in the Governnent's
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case-in-chief, which includes testinony elicited in
cross-examnation. |f, upon the conpl etion of the
Governnent' s presentation, the evidence is such that,
were it toremain unrebutted, a finding of invalidity
woul d properly issue, a prina facie case has been
presented and the burden devol ves on the claimant to
overcone this show ng by a preponderance of the

evi dence.

Admnistrati ve Procedure: Burden of Proof--Rul es of
Practi ce: Governnent (ontests

In general terns "prina facie evidence" is evidence
which is sufficient inlawto sustain a finding in
favor of a rule or order, but which nay be
contradicted. Wiile the Gvernnent has the burden of
going forward in a mning claimcontest wth sufficient
evi dence to establish a prima facie case of invalidity
of the claim it is the claimant who is the actual
proponent of the rule that the claimis valid and it

is the clainmant who ultinately nust bear the burden of
per suasi on.

Mning dains: Gontests--Mning Qains: Determnation
of Validity--Mning Qains: DOscovery: General ly

Wi | e the mini numwage establishes the floor for
determnation of the value of the clainant's | abor,
where there i s i ndependent evi dence establ i shing that
the market val ue of the | abor necessary to mine a
deposit is greater than that provided by the nini num
wage, it is the narket val ue which is properly used to
determine whether or not a prudent man woul d expend hi s
effort and neans to devel op a payi hg mne.

Admini strative Procedure: Adjudication--Rul es of
Practice: Appeals: Generally

Uhder the doctrine of "law of the case,” a court is
precl uded fromreexamni ng an i ssue previ ously deci ded
by the sane court or a higher appellate court in the
sane case. It does not, however, preclude a

reviewng court fromreversing aruling of a trial
court on direct reviewof that decision. Thus, insofar
as the Board s reviewis concerned, nothing in the "l aw
of the case" doctrine negates either the Board' s
authority or its obligation to correctly apply
prevailing | egal precedents, notw thstandi ng any
contrary ruling by an admnistrative | aw j udge.
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APPEARANCES.  Luke J. Daniel son, Esq., Boul der, olorado, for appellant;
Daniel B Rosenbluth, Esq., Gfice of the General Gounsel, U S Depart nent
of Agriculture, Denver, lorado, for the US Forest Service.

(P N ON BY ADM N STRATI VE JUDE BURX

Mrrjorie E MIler and Robert W M1l er have appeal ed froma
decision of Dstrict Chief Admnistrative Law Judge John E Ranpton, Jr.,
dat ed Novenber 12, 1993, declaring the Robi n Redbreast Lode nmining clam
located insec. 34, T. 45 N, R 6 W, New Mxico Principal Mridian,

w thin the Uhconpahgree National Forest, null and void.

O February 4, 1992, the Bureau of Land Managenent (BLM, at the
request of the US Forest Service (Forest Service or FS), US Departnent
of Agriculture, initiated this proceeding by issuing a contest conpl ai nt
alleging (1) "[n]o val uabl e mneral deposits have been di scovered wthin
the boundaries of the Robin Redbreast Lode," (2) "[t]he |lands wthin the
boundari es of the Robin Redbreast Lode mining claimare nonmneral in
character,” and (3) "[t]he Robin Redbreast Lode mining claimis not being
held in good faith for the purpose of devel oping a valuable mneral." The
Mllers filed an answer to the conpl aint and on My 25, 1993, Judge Ranpton
hel d a hearing on the contest in Mntrose, Gl orado.

The Robi n Redbreast Lode mining claimis in the Porphyry Basin of the
B g Bue Wlderness Area, at an el evation of about 11,400 feet, a 2-hour
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hi ke fromthe nearest road (Tr. 13). ongress created the B g B ue
WI derness Area in 1980, and provided that the area woul d be cl osed
to mning location on January 1, 1984, subject to valid existing rights
(Exh. FS-2 at 2; Tr. 19).

Qh July 7, 1938, three nen, including Mrjorie MIler's fat her,
Hner B pper, located the "Robin Red Breast” | ode mning cla mon the
site of a previous claimcalled the "Mndicator,” |ocated in 1896 by
A exander Van Boxel (Exh. MOD9; Tr. 192). 1/ 1In 1950 or 1951, H pper
conveyed his interest in the "Robin Red Breast” | ode mining claimto the
Mllers (Tr. 183). n February 1, 1980, BLMdecl ared that cl ai mabandoned
and void, along wth four other clains held by the MIlers, for failure
to conply with the recordation requirenents of the Federal Land Policy and
Managenent Act of 1976, 43 US C § 1744 (1994), and 43 MR 3833. 1-2(d)
(1979), relating to filing fees. 2/ The Mllers relocated the clai ns,
including the claimat issue (OMC 164159), on August 31, 1980, prior to
the wlderness designation (Tr. 185, Exh. FS2 at 1).

1/ A the hearing, the Judge stated that the parties' exhibits shoul d be
designated "MC' and "FS " "rather than Gontestee and Gontestant * * * MC
for mning claim and FS for the Forest Service" (Tr. 20). Transcript and
briefing references are to exhibits wth the designation MC or FS however,
appel lants' exhibits in the record are narked "Defendant's Exhibit,"
followed by a nunber, and, in his decision, Judge Ranpton referred to them
as "D," followed by a nunber. In this decision, we wll refer to the
appel lants' exhibits as "MID " foll oned by the appropriate nunber.

2/ O Dec. 29, 1980, the Board uphel d that decision. See Robert W
Mller, 51 I BLA 364 (1980).
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At the hearing, the parties stipulated that the Mllers were, in
fact, holding the claimin good faith. 3/ The hearing proceeded on the
first two issues in the conplaint. The Gvernnent presented its case
through the testinony of two wtnesses, Lews French, a forester on the
Quray Ranger Dstrict wth mnerals training, and John S Dersch, a Forest
Service mneral examner (Tr. 10-11, 26).

French testified that, during his 16 years of working in the Quray
Dstrict, he had visited the clam"nany tines" (Tr. 12). Wen asked to
describe the mning activity and i nprovenents on the claim he stated that

3/ W note that, at the opening of the hearing, Forest Service counsel
declared "[we feel that it's as clear as the (ol orado nountai n streamt hat
dainants have nade a good faith, honest effort to di scover val uabl e
mnerals on their lode" (Tr. 8). During the course of cross-exan nation,
the Forest Service mneral examner, who had recommended that this charge
be included in the contest conplaint, was asked whether he had "any
evi dence here that they re engaged i n sone kind of a subterfuge or doi ng
anyt hing other than honestly trying to pursue mnerals up there?" To which
he responded, "Not in the least” (Tr. 64-65). He explained that the "bad
faith" charge had been included because "[i]t is a conmon practice that the
[charge] is always added in, and nore often than not that particul ar
objective is thrown out very quickly in the hearing" (Tr. 64).

In this regard, we wsh to enphasize that there is no such thing as
a "standard" charge in a contest conplaint. Wiile there have been a
nunber of cases in which the allegation of "bad faith" does, indeed, appear
to have been just "added in" wthout regard to whether or not there is
any evidence to support this allegation, we wsh to nake it clear that
the Board | ooks upon this practice wth extrene disfavor. The charge that
a claimhas been |ocated in "bad faith" is a serious charge, one which,
if proven, caninvalidate a claimeven if the claimis supported by a
discovery. See, e.g., lhited Sates v. Zinmers, 81 IBLA 41 (1984); Inre
Paci fic Goast Ml ybdenum 75 IBLA 16, 90 |.D 352 (1983). Such a charge
isnot to beincluded in a contest conplaint unl ess the Forest Service
has reason to believe that the claimis not being held, in good faith,
for mning purposes. Were, as here, the Forest Service readily admts
the good faith of the mning clainants and nerely asserts that the claim
under contest is not supported by a discovery, inclusion of such a charge
is clearly inproper.
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there was a 10 by 20-foot cabin, a 35-foot adit, and a vertical shaft,
referred to at the hearing as the Van Boxel shaft, that had originally
been sunk by Van Boxel around the turn of the century, and reopened by
the MIlers (Tr. 11-12). He estimated the shaft to be about 20 feet deep
and he stated that "there mght be sone horizontal workings extendi ng from
there" (Tr. 12). Fench testified that, while contestees had conducted
"prospecting” and "expl oration” underground, he had observed no evi dence
of mneral devel opnent or production. |d.

The Forest Service's prinmary wtness, Dersch, testified that he had
conducted a mineral examnation of the claimon Septenber 1-2, 1987, and
on August 30-31, 1988 (Tr. 32-33). Each tine he was acconpani ed by the
Mllers (Tr. 33). Dersch found the MIlers very hel pful in show ng him
around the claim(Tr. 33, 40). Robert MIIler showed Dersch where he
t hought the best sanpl es coul d be obtained (Exh. FS2 at 4; Tr. 50). He
and the Mllers agreed on all of his sanpling | ocations (Tr. 39-40, 60).

Dersch' s sanpl i ng net hods, the | ocation and description of sanpl es,
and the value totals for 1987 and 1988 are set out in his Mneral Report
for the claim dated August 1, 1991 (Exh. FS-2). Dersch took seven
channel sanpl es, three froma vein systemneasuring about 40 inches wde in
the creek bottom (Nos. 773, 774, and 775), one in the prospect pit across
the creek fromthe Van Boxel shaft (No. 1476), and the three in the drift
(Nos. 1477, 1479, and 1480), which he described as running east
approximately 25 feet fromthe base of the shaft (Tr. 44-46; Exh. FS-2
at 4-5,
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17). 4/ He also took one grab sanple (No. 1478) fromthe dunp of an ol d
mne known as the Porphyry Basin Mne (Tr. 45, Exh. FS2 at 5, 17).

Der sch bagged, tagged, and hand delivered the cla msanpl es to Bondar-
d egg and Gonpany, Inc., of Lakewood, ol orado, for assaying for gold,
silver, copper, lead, and zinc. The results of those assays are set forth
on page 6 of the Report and indicate that, based on the hi ghest
commodity price for either 1987 or 1988, the sanpl es ranged in val ue for
total mnerals from$1l.07 to $64.85 per ton. Sanple No. 775, which
contai ned the greatest anount of gold (0.136 ounces per ton (0z./T)), was
val ued at $64.85, while the sanple (No. 1479) wth the | east anount of gold
(less than 0.002 oz./T) vyielded $1.07 per ton.

Aso included in Dersch's Report is a copy of an August 28, 1987,
assay by Root & Norton Assayers of Slverton, ol orado, which was provi ded
to Dersch by the MIlers, showng gold and silver val ues for three sanpl es
(Exh. FS2 at 35). e sanpl e, described as "big rock, black vein," lists
the highest value for gold, 0.964 oz./T. Dersch testified that this val ue
was "an excellent result,” but, since it was just a rock sanple, it did
not "constitute a true representation of a mning wdth, an area that needs
to be mned in order to run an operation” (Tr. 51). He stated further that

4/ Dersch described the conditions in the drift during his 1988 sanpl i ng
as "very wet. Wiile we were taking our sanpl es and di scussing the
situation, water was percolating in everywhere;, and there was even sone
snal | slides that were occurring inside" (Tr. 48). He thought the shaft
woul d need to be cl eaned out yearly because of its |ocation adjacent to a
creek on the claim Id.
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since there was no indication where this particul ar sanpl e cane fromit
woul d not be representative of "what one might find" (Tr. 52).

In his mneral report, Dersch prepared two economc anal yses of
possi bl e devel opnent of the claim one at the tine of the wthdrawal and
one at the tine of the hearing. For the purpose of these anal yses, he
utilized the assay results fromsanpl e No. 775 and assuned a drifting
net hod of mining the surface exposed vein at depth as outlined in
Expl oration and Devel opnent of Sl Mnes by Harry E Krunbauf, published
in 1966 by the Arizona Bureau of Mnes. See Bxh. MOD-2. Unhder this
net hod, one mner and three nuckers woul d advance a 5-foot w de by 7-foot
high drift 4 feet per day. In order to ascertain the likelihood of
success, Dersch proceeded to devel op figures wth respect to the val ue of
production versus the cost of mning.

To ascertain the val ue of production, Dersch first noted that,
assuming a heading of 5 feet by 7 feet wth a 4-foot advance per day,
the total volune of material for a day's mning woul d be 140 cubic feet.
VWrking wth a vein wdth of 39 i nches, Dersch ascertai ned that
approxi mately 49 cubic feet of the day's total woul d be waste, |eaving
91 cubic feet of mneral bearing material. In an attenpt to convert the
total of cubic feet of mneral material (91) into tons, Dersch took this
nunber, nultiplied it by the figure 22.2, which represented the pounds of
recoverabl e ore per cubic foot based on the spectrographi c anal ysis of

sanpl e
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No. 775, 5/ and divided it by 2,000 (pounds per ton), thereby deriving a
figure of 1.01 tons of "ore.™

Dersch then conputed the per ton value of the ore at 1984 prices by
mul tiplying the assay returns for gold, silver, copper, |ead, and zinc.
He arrived at a total value of $54.67 per ton. Miltiplying this amount by
1.01 tons, the total derived above, Dersch concluded that the total val ue
of a day's mining woul d be $55.22.

Dersch next conputed the costs of a day's mning. Initially, he
cal cul ated the hourly wage costs for a mner and nucker as $11. 02 and
$8. 73, respectively. 6/ The |abor costs for a crew of one mner and three
nmuckers working an 8-hour day was conputed as $88.16 for the mner and
$209.52 for the nuckers. Based on Krunmhauf's anal ysis, Dersch then
conputed the cost of supplies for the crewas 40 percent of the |abor
costs, or $119.07 per 8-hour shift. To this total, he then added a cost of
$168. 02 per foot of

5/ Though his mneral report asserts that these figures were derived from
sanpl e No. 929 (see Exh. FS-2 at 8), this is clearly wong. There was no
sanple No. 929. Based on the assay results included in the report, it is
clear that he utilized the percentages shown in sanple No. 775 (see FS 2
at 29). Dersch conputed the in-place weight of the ore by first
converting the assay returns show ng presence of mnerals in parts per
mllion (700 for zinc, 70 for lead, and 50 for copper) into a figure

show ng percentage conposition of the mneralized zone (0.07 percent for
zinc, 0.007 percent for lead, and 0.005 percent for copper). He then
mul tiplied these figures by the weight of ores for zinc (sphalerite), |ead
(gal ena), and copper (chal copyrite) and concluded that in each ton of ore
there woul d be 17.7 pounds of zinc, 3.2 pounds of |ead, and 1.3 pounds of
copper .

6/  The wage cal cul ati ons were based on the wages pai d by three | ocal
mnes, together wth a wage-estimate obtai ned froma mning cost service
and the prevailing mni numwage adjusted for the burden of taxes and
social security. These five itens were averaged to arrive at the figures
utilized. See BExh. FS2 at 7.
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drifting, resulting in an additional $672.08. Dersch testified that this
cost, too, was derived fromKrunhauf's anal ysis, adjusted for inflation.
See Tr. 93-94; Exh. MOD-2 at 13. Dersch then added the above anounts,
arriving at atotal cost for a day's mning of $1,088.83. |n effect,
using the 1984 figures, the costs of mning exceeded the val ue of the
mneral recovered by nore than $1,033 for each day of work. Enpl oyi ng
simlar calculations for the tine of the hearing, Dersch determned that
there would be a net |oss of $1,141.66 per day. Dersch concl uded that
the claimwas clearly not supported by a di scovery of a val uabl e mneral
deposit. Dersch noted that this concl usion was reached w thout any
consideration of mlling or transportation costs (Tr. 58).

The val ue of Dersch's economc anal ysis, however, was critically
under mined on cross-examnation. Qounsel for contestees inquired in
consi derabl e detail as to the derivation of Dersch's val uation figures.
Qounsel pointed out that, under the conputations utilized by Dersch to
evaluate the claim 91 cubic feet of ore would weigh 1.01 tons (Tr. 75).
Qounsel then | ed Dersch through a series of cal culations designed to
establish that this figure was sinply not credible. Thus, since quartz had
a wei ght of 166 pounds per cubic foot, 91 cubic feet of quartz would be in
excess of 7-1/2 tons (Tr. 76). Mreover, inasnuch as the mnerals wthin
the quartz were denser, the tonnage woul d be above the 7-1/2 ton figure
(Tr. 77). Pursuing this line of inquiry, counsel questioned Dersch:

[By M. Danielson] kay, So if you have in that seven
and a half tons of naterial -- maybe closer to eight tons of
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nmaterial -- but if you use the seven and a half ton figure and
your point -- what's your figure for the gold value? You were
usi ng zero poi nt one three six ounces per ton?

A Yes, that's the val ue?

kay. Sointhat seven and a half tons of naterial, how
nmuch gol d woul d there be?

A Inthe seven and a half tons of material ?

Q Yes. |If there's zero point three six ounces per ton,
and you have seven and a hal f tons, how nmuch naterial is there in
gol d?

A An ounce of gol d?

Q An ounce of gold. And what was the price per ounce of
gold that you used in your --

A WII, yeah, understanding what you re after, it would
be three hundred and eighty-one dollars. Veéll, alittle nore,
because it is alittle better than an ounce.

Q Axdinaddition you put in sone snall val ues for sone of
those material s?

A (Wtness nods.)

Q Sowvhat yourereally talking instead of the $55 that
you had in here, which would be yielded by a four-foot advance
we're real ly tal king about sonething on the order of $800, or
$400, aren't we?

A Wth the approach you -- wth the approach you re using.

Q Wat's wong wth ny approach?

A | think that -- | don't believe you ve given fair
consideration to the other coomodities that are present, and --
well, I'Il leave it at that.

81-82). 7/

7/

V& recogni ze that, notw thstandi ng the foregoi ng, Dersch continued

to assert that his valuation of the mnerals was correct. Thus, when he
was | ater asked whet her he continued to believe that the ore zone
naterial woul d wei gh 22 pounds per cubic foot, Dersch responded, "lhl ess
|'ve
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Qounsel for contestees al so reviewed the conputations used to devel op
mning costs. Initially, counsel questioned Dersch's decision to assune a
5-foot mning wdth, inviewof the fact that the BLMHandbook for M neral
Examners expressly noted that "in snall vein or |ode deposits, the mininum
mning wdth of any operationis 3 feet." See Exh. MOD 4 at V-2. Wen
counsel adverted to the fact that the wdth of the ore zone was 39 i nches
and suggested that the effect of expanding the drift froma 3-foot drift
toab-foot drift was to add what was essential ly waste naterial, Dersch
agreed (Tr. 67).

Qounsel also inquired wth respect to the derivation of other aspects
of the projected costs of mning. Dersch recounted that in determning
mning costs he had primarily relied on Krunhauf's anal ysis, updated for
inflation occurring since 1966 (Tr. 79-80). As Dersch explained it again,
he had i ndependently arrived at the daily wage costs for one mner and
three nmuckers who could mine 4 feet per day and then, followng Krunhauf's
procedures, added an additional 40 percent of that total as representing
the cost of supplies. To this total, Dersch had added an additional anount
for drifting costs based on data provided in Kruntauf's study determning
the cost for each foot of advance, adjusted for inflation.

fn. 7 (continued)

done sonething wong, |I'd have to stand on what | did here" (Tr. 84).

Later, while he conceded that the total amount of ore per round woul d be
7.28 tons, he continued to assert that his ultinate val ue conputati on was
correct. To simlar effect was a subsequent col | oquy on redirect
examnation (Tr. 111-13). But see Tr. 89. W& note, however, that inits
subsequent post-hearing brief, the Forest Service chose not to defend these
calculations. See Governnent Post Hearing Brief at 6-7.
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Qounsel pointed out, however, that Krunbtauf's per foot cost for
"drifting" was actually derived by taking the daily wage costs and the
costs of supplies predicated on a 4-foot per day advance and divi di ng
themby four to ascertain the per foot costs of production (Tr. 93-95).
In other words, the costs whi ch Krumhauf had shown as "drifting" costs
were not additional costs but nerely a different way of presenting the
wage and supply costs set forth previously. Adding these costs to the
wage and supply costs, in effect, constituted a doubl e-counting. Wiile
Dersch originally refused to concede that he had, in fact, doubl e-counted
these costs (Tr. 97-98), this error was conceded by the Governnent inits
post-hearing brief. See Governnent Post Hearing Brief at 7. This factor,
by itself, would result in alowering of Dersch's mning costs to either
$416 or $672 per day, dependi ng upon the approach taken. 8/

Mbreover, counsel was al so critical of Dersch's conputation of wage
costs. (ounsel asked Dersch why he had not, in conputing wage rates,
followed the directive provided by the BLM Handbook for Mneral Exam ners
to the effect that, "[f]or a small nomand pop operation, the standard for
wages i s the nmini numwage; not union or contract wage scal es" (Exh. MJ D 4
at \V9). Dersch responded that while he used the mni numwage as a
conponent in devel oping a wage figure, he did not use it as the sol e source
for |abor costs because he did not believe that individuals wth the
necessary

8/ This varying result is dependent upon whether, for purposes of
correcting the doubl e count, one deletes the "drifting" costs as set forth
by Krunhauf, with an adjustnent for inflation (as contestees woul d prefer)
or the actual wage conputations whi ch Dersch nade (as the Forest Service
suggest ed was the correct approach in its post-hearing brief).
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training could be found who woul d work for that |evel of conpensation. See
Tr. 69-72. Dersch admtted, however, that, if the nmini nrumwage figure was
utilized, labor costs would only anount to a total of $141.44 per day,
assumng four workers working an 8-hour shift (Tr. 73-74).

Dersch was the last witness called by the Forest Service in its case-
in-chief. A the conpletion of the Forest Service' s case, counsel for
contestees nade a notion to dismss the conplaint asserting that the Forest
Service had failed to establish a prina facie case in support of its
conpl aint. Judge Ranpton expl ai ned that he would not rule on the notion at
that tine, stating that contestees could either rest wthout presenting
evidence and rely on their notion to dismss or, in the alternative,
proceed wth the presentation of their evidence, but run the risk that in
doing so defects in the Forest Service's prina facie case mght be renedi ed
by contestees' evidence (Tr. 134-37). After sone further discussion, the

Judge rul ed on counsel's notion as follows: "lI'mgoing to say at this tine
[that the issue of whether the Governnent presented a prina facie case] is
preserved, and I'll reviewthat before I'll review|[contestees'] testinony.

Ad if | find that a prina facie case hasn't been nade, | wll dismss the
charge" (Tr. 140). 9/

Three wtnesses testified for appellants: a geologist, Fed C
Gigsby, and the two contestees, Marjorie and Robert MIler. Gigshy,

9/ W note that, imnmediately prior to naking this statenent, Judge Ranpton
had advi sed claimants that "[a]t this point | would think that it woul d be
better for you to put on your case" (Tr. 138).

138 | BLA 259

WAW Ver si on



| BLA 94- 146
who never visited the claimbut did review Dersch's report, testified
that the Mllers had nade a di scovery on the surface of the cla mwhere
the vein is exposed (Tr. 145-46, 160, 173-75, 177). Regarding the
under ground devel opnent, Gigsby stated that if the prospect were presented
to a conpany, a conpany "woul d consider * * * that additional work shoul d
be done" (Tr. 147). He explained that surface material exposed al ong the
vein could be mned by slusher drift in order to provide revenue for
further underground devel opnent (Tr. 147-49). Qigsby testified that the
area of the claim"appears to be mneralized,” and "woul d warrant further
devel opnent or nore work," and that sonebody |ike the MIlers "coul d expect
to devel op sone good ore at a profitable operation® (Tr. 155-56). @i gsby
did sone val ue cal cul ations but included no transportation, beneficiation,
or mlling costs (Tr. 168). @Gigsby thought Dersch's sanpl es indicated "a
reasonabl e potential ™ (Tr. 169). He thought that "a good potential " nust
be assuned "until it's disproven” (Tr. 172). @Qigsby knew of no production
fromor devel opnent of the mine except that the MIlers' opening of the Van
Boxel shaft was "certainly an effort on their part to determne the
potential or the mning val ues at depth" (Tr. 174).

Marjorie Mller, a chemst, testified that her father staked five
clains in the Porphyry Basin, including the Robin Red Breast, and that
he did a lot of exploration work on the clains (Tr. 180). Her father's
partner had sone sanpl es assayed, one of which cane fromthe Van Boxel
shaft and showed gol d val ues of 2-1/2 ounces of gold per ton. However, she
did not know where those assays were at the tine of the hearing (Tr. 180).
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The MIlers took sanpl es in 1983, 1986, and 1988, and del i vered themto
Root & Norton in S lverton, (olorado, for assay. The results of those
assays are set forthin exhibit MUD6. Mrjorie MIler testified that
she annotated the assay sheets to describe where the sanpl es were taken
(Tr. 197). The sanpl e having the hi ghest gold val ue, 0.948 ounce per
ton, was taken in 1983, and described as "several pieces fromthe pile of
ore next to Van Boxel's bucket on the floor of the shaft” (Exh. MJ D 6).
The MIlers found the bucket, which they described as Van Boxel 's bucket,
underneath all the naterial, when they "finally reached the bottomof the
shaft” (Tr. 196, Exh. MOD 27 at 7).

n cross-examnation, Marjorie MIler admtted that, although her
famly had held the land in question under claimfor at |east 60 years,
there had been no mneral production fromthe claim(Tr. 228). She
asserted that their devel opnent of the claimwas interrupted by the
W | derness designation (Tr. 228-29). She stated that it woul d take several
years of work before production coul d occur, but that discovery "was proven
when we di scovered Van Boxel's ore in his shaft,” and that a ml| coul d
probably be built to process "whatever type of ore"” is in the nmain ore body
(Tr. 229-30). In response to the question of their "plan for transporting
what is on site off the site,” she stated that they would transport it out
by "pack train" (Tr. 230).

Robert MIler, an enpl oyee of the Departnent of the Interior, Bureau
of Indian Affairs, Natural Resources and Engi neering Laboratory,
testified that a discovery was made in the Van Boxel shaft when they found
ore
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next to the bucket (Tr. 240-41). 10/ He recalled that Dersch had declined
to sanple the pile of ore because "[h]e said that wasn't in place, and he
wasn't allowed to sanple it" (Tr. 240-41). Robert Mller's testinony

conpl eted contestees' presentation of evi dence.

Inits rebuttal to Marjorie MIler's suggestion that ore woul d be
transported fromthe claimby pack train, the Forest Service recall ed
French to inquire with respect to the economics of transporting ore from
the site by neans of pack horse. He stated that he thought the "going
rate"” for a pack horse rented froma commercial |ivery was "between $80
and $100 a day per aninmal " (Tr. 245). He further stated that one horse
could carry up to 200 pounds of ore, and that considering the | ocation
of the claimand distances, two round trips mght be possible in a 9-hour
day (Tr. 245-46).

Fol l ow ng the cl ose of the hearing, contestees filed both a post-
hearing brief and a notion to di smss based on their assertion that the
Forest Service had failed to present a prina facie case of invalidity
during the presentation of its case-in-chief. The Forest Service filed its
own post-hearing brief as well as a response to the notion to dismss. As

10/ Ve note that, under 43 CFR 20.735-23(b)(3), all Departnental

enpl oyees "are prohibited fromacquiring or retaining any claim permt,
| ease, snall tract entries, or other rights in Federal lands either in
their own nane or in the nane of their spouse, dependent children, or
sol el y-owned or famly-owned busi ness except [as provided] * * *

in paragraph (e) of this section.” The present record does not discl ose
whet her Robert MIler qualifies for such a waiver.
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noted above, on Novenber 12, 1993, Judge Ranpton issued his deci sion
finding that the Forest Service had presented a prina faci e case of
invalidity and that contestees had failed to overcone this show ng by a
preponder ance of the evi dence.

In his decision, Judge Ranpton first recounted the evi dence adduced
at the hearing. In doing so, however, Judge Ranpton expressly noted that
Dersch had nade two separate conputational errors in his economc
anal ysis. Thus, he agreed wth contestees that an i nproper doubl e counting
had occurred with respect to production costs (Decision at 3-4). The
Judge rejected the inclusion of the drifting costs projected by Krunhauf,
instead rel ying upon the |abor costs conputed by Dersch based on his
survey of nei ghboring mnes. 11/ Judge Ranpton, therefore, concluded that
the direct mning costs associated wth mning a 4-foot drift woul d be
$416.75 as of the date of the wthdrawal and $465.36 as of the date of the
hearing (Decision at 4). 12/

Judge Ranpton, in effect, determned that the proper way to ascertain
val ue was to conpare the per ton val ues derived fromthe assay of sanple

11/ In doing so, he necessarily rejected both the reliance on the Krunhauf
costs which the Forest Service had urged in its post-hearing brief (see
note 8, supra), as well as the contestees' argunents that conputations
shoul d be based on a 3-foot mining wdth and that the proper val uation

of labor costs should be limted to the m ni numwage.

12/ Due to an arithnetic error, the Judge stated that the direct costs

for 4 feet of drifting on the wthdrawal date was $406.75. He subsequent!|y
divided that figure by 11.2 tons to get $36.32 as the cost per ton on the
date of wthdrawal. Ve have made the necessary corrections in the text of
thi s deci sion.
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No. 775 ($54.67 as of the date of the withdrawal and $64.87 as of the date
of the hearing) wth the per ton costs of production. As a prelimnary
natter, however, it was necessary to determne a tonnage figure for the
anount of naterial which woul d be mined each day.

Judge Ranpt on recogni zed that Dersch's anal ysis was critically fl aned
on this point. Thus, the Judge noted that:

A second error in M. Dersch's economc anal ysis occurred
inhis calculation of the revenue to be expected frommining the
claim whereby he incorrectly multiplied the expected revenue
fromone ton of mned material (ore and waste) by the expected
tonnage of recoverable netal froma 4-feet advance in the drift
to arrive at the expected revenue froma 4-feet advance in
the drift (see Tr. 74-85, 87-89, 99-105, 117-130, EX. FS 2,
pp. 9-11).

(Decision at 4 n.2). The Judge concluded that the correct way to deternmne
tonnage for the purpose of ascertaining value was to nultiply the wei ght
per cubic foot of andesite 13/ (160 pounds) by 140 cubic feet, which figure
represented the total vol une mined under Dersch's analysis. Unhder this
approach, 11.2 tons of naterial woul d be mned each day. Judge Ranpton
divided this figure into the mining costs of $416.75 (date of w thdrawal )
and $465.36 (date of the hearing), arriving at a figure show ng per ton
production costs of $37.21 and $41.55, respectively.

As Judge Ranpton noted, under this approach the val ue of production
woul d exceed the costs of mning both on the date of the wthdrawal (by

13/ Judge Ranpton recogni zed that andesite was the |ightest of the
constituent substances naking up the naterial bei ng mned (Decision
at 4 n.1).
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$17.46 per ton) as well as the date of the hearing (by $23.30 per ton).
Notw t hstandi ng t hi s concl usi on, however, he subsequent!|y determned t hat
the Governnent had presented a prina facie case of no di scovery.
Prelimnary to this determnation, however, he recounted the assurances
whi ch he had provi ded contestees' counsel that he woul d reviewonly the
evi dence presented by the Forest Service in its case-in-chief to deternmne
whether or not a prina facie case had been presented. He hel d, however,
that this assurance was

inerror for it is not in accordance wth the |aw or ny
cautionary statenents to the MIlers that any evi dence present ed
by themnay renedy any deficiency in the Gvernnent's case-in-
chief. By law | nust consider all evidence presented by both
parties in determni ng whet her the Governnent presented a prina
faci e case.

(Decision at 7). Judge Ranpton then addressed the question as to the
exi stence of a prima faci e case based on a review of the entire record:

The entire record clearly shows that the Gover nnent
established a prina facie case of lack of a valid discovery on
the claim The projected profits of $17.46 per ton on the date of
w thdrawal and $23.30 per ton on the date of the examnation,
excl usive of capital, transportation, beneficiation, and mlling
costs, evaporate if transportation costs are considered. The
transportati on costs anount to $400 per ton ($80 per horse per
day multiplied by 5 the nunber of days it woul d take one horse,
carrying 200 pounds per trip and nmaking 2 trips per day, to
transport 2000 pounds of ore). Thus, exclusive of capital,
beneficiation, and nmilling costs, the projected |oss is $382. 54
per ton on the date of wthdrawal and $376.70 per ton on the date
of examnati on.

(Decision at 7-8).
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Judge Ranpton further concluded that the contestees had not overcone

this show ng, expressly rejecting their assay sanpl es because there was
insufficient information to determine the quantity and quality of any
mneral deposit or even whether the sanples were fairly representative of
the mneralized zone. He noted that Gigsby's testinony, even if accepted,
did not deal wth the probl emof transportation costs, enphasizing that the
cost estimates of French were unchal l enged at the hearing (Decision at 9).
He expressly rejected contestees' reliance on the BLM Handbook for M neral
Examners pointing out that, not only was the Handbook nerely a gui de whi ch
| acked the force and effect of law but that, to the extent that
contestees' sought to rely upon the Handbook as requiring that the val ue of
their | abor be based on the mini numwage, such an approach was directly
contrary to this Board's determnation in Lhited Sates v. Garner, 30 IBLA
42, 67 (1977), that "[t]here is no reason to consider the val ue of the

| abor of a locator or the use of his mning equi prent any differently from
that which he mght hire" (Decision at 9). Based on his conclusion that an
examnation of the entire record showed that the Forest Service had
established a prina facie case and that this case was not overcone by
contestees' evidentiary submssions, Judge Ranpton determned that the

Robi n Redbreast Lode mining clai mwas null and void (Decision at 10).

n appeal , appel lants assert that Judge Ranpton erred in reversing his
ruling at the hearing that he woul d reviewonly the Forest Service's case-
in-chief in determning whether a prina facie case was nade and di smss the
contest, if it had not. In his decision, Judge Ranpton recogni zed that his
ruling was, in fact, contrary to existing case law Appel | ants contend,
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however, that, correcting for Dersch's errors, the Forest Service' s own
evi dence showed t he vaI idity of their claimand that Judge Ranpton
basically relied on "an outlandi sh $400 per ton transportation cost," put
forth by the Forest Service solely inits rebuttal testinony, to support
his concl usion that the Forest Service had presented a prina faci e case
(Satenent of Reasons (SCR at 4).

Appel l ants assert that the Judge's use of this evidence, in
contravention of his assurances at the hearing, "blind-sided' them was
reversible error, and resulted in a denia of fundanental fairness and due
process (SR at 4; Reply Brief at 9). Appellants conplain that the Forest
Service's use of the packhorse evidence bel atedly rai sed an i ssue never
properly raised as part of the Forest Service' s case which then becane "the
central linchpin of the governnent's position" (Reply Brief at 2). Relying
onthis Board's holdings in Lhited Sates v. Pool, 78 | BLA 215, 220 (1984),
Lhited Sates v. Dressel haus, 81 I BLA 252, 257 (1984) and Gactus M nes
Limted, 79 IBLA 20, 31 (1984) appellants argue that, in any event, they
were not required to address transportati on costs because the i ssue vas not
raised in the Forest Service' s case-in-chief. Mreover, appellants contend
that the Judge's original ruling at the hearing "was not clearly
erroneous,” and that the doctrine of "the I aw of the case" shoul d be
applied to sustain that ruling (SIRat 6-7; Reply Brief at 5. |n essence,
appel lants allege that the Forest Service had failed in its case-in-chief
to present a prina facie case and that their notion to dismss, nade at the
hearing, shoul d have been granted (S(Rat 7). Further, they assert that,
but for
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the Judge' s assurance, repudiated in his decision, that he woul d not
consi der evi dence submtted after the close of the Forest Service's case-
in-chief in determning whether or not a prina faci e case had been nade,
appel l ants woul d not have tendered any evi dence and woul d have rested on
their notion.

For its part, the Forest Service contends that a prina faci e case
of no discovery was presented, that the Judge properly so found, and that
appel lants failed to present preponderating evi dence to overcone that case.
It concludes that the Judge properly decl ared the Robi n Redbreast Lode
mning claiminvalid.

[1] Qur reviewof the record convinces us that a nuniber of errors
occurred inthis case. Initially, we note that Judge Ranpton decl i ned
torule on the notion to di smss which appel | ants had presented upon the
conpl etion of the Forest Service's case-in-chief. This was error. 1In
Lhited Sates v. Gibraith, 134 IBLA 75, 102 |.D 107 (1995), a decision
I ssued subsequent to Judge Ranpton' s deci sion herein, we dealt wth anot her
case in which the presiding judge failed to rule on a notion to di smss
for failure to present a prina facie case. Therein, we noted:

Anotion to dismss for failure to present a prima facie
case loses its essential value if it is not ruled upon before
a contestee is required to proceed wth its case. The
admnistrative lawjudge' s ruling is absolutely critical in
correctly ascertai ning whether or not to proceed since, in nany
cases, challenges to credibility constitute a vital elenent in
the contestee's case. @dven the weight afforded by this Board to
determnations of credibility based on deneanor evi dence by an
admnistrative | aw judge (see, e.g., BLMv. Garlo, 133 | BLA 206
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(1995)), a contestee cannot fairly be forced to deci de whet her
to present his or her own evidence or rely on the failure of the
Governnent to present a prinma facie case in the absence of a
ruling by the judge on the notion to di smss.

V¢ recogni ze that in certain cases involving conpl ex factual
scenarios or unusual |egal argunents an admnistrative | aw judge
mght be reluctant to rule on the sufficiency of the Governnent's
evi dentiary show ng absent reflection or research. The correct
course of action in such circunstances, however, is to suspend
the proceedings until such tine as the judge is prepared to rul e
on the nmotion. Qnly after such a ruling has been entered can a
contestee be fairly forced to choose between presenting
addi tional evidence or standing on the notion and running the
risk that he or she wll never be afforded the opportunity to
present evi dence supportive of the claam [Footnote omtted.]

Id. at 106-07. In the instant case, the effect of failing to rule on the
noti on was exacerbated by the assurances of the presiding judge that, in
deci ding whet her a prina facie case existed, he woul d not consider any
evi dence presented by the contestees, particularly when coupled wth his
express observation that it would be "better” for the clainants if they
proceeded to put on their evidence. 14/

[2] Mreover, we are constrained to note that the Judge msstated
the prevailing rule of | awwhen he declared in his decision that "I nust
consi der all evidence presented by both parties in determning whet her
the Governnent presented a prina facie case" (Decision at 7). In fact,
the Board has expressly held that the determnation of whether or not the
Governnent has presented a prina facie case is to be nade solely on the
evi dence adduced during the Governnent's case-in-chief. Thus, in Lhited
Sates v. Knoblock, 131 IBLA 48, 101 |I.D 123 (1994), we noted that the:

14/ See note 9, supra.
138 | BLA 269

WAW Ver si on



| BLA 94- 146

[Determnation of the existence of a prima facie case is
necessarily limted to the confines of the Gvernnent's case-
in-chief. This includes, of course, testinony elicited in
cross-examnation. Were a contestee, as in the instant case,
cross-examnes a Gvernnent wtness as to contrary concl usi ons
reached in prior Gvernnent examnations of a clam both the

W tness' response and the substance of the prior report, if
admtted into evidence, are properly wei ghed in adjudicating
whether or not a prina facie case has been established. To the
extent that the fact-finder determnes that the effect of cross-
exam nation has been to effectively undermne any wei ght which
mght have been accorded the wtness' direct testinony, the fact-
finder coul d properly conclude that the Gvernnent has failed in
its obligation to establish a prina facie case. [BEwhasis in
original.]

Id. at 84, 101 |.D at 142-43. Accord, Lhited Sates v. Wite, 118 | BLA
266, 276 n.10, 98 |.D 129, 134 n.10 (1991); Lhited Sates v. Coppl €,

81 IBLA 109, 120 (1984). Evidence presented by the contestees in their

own case or later by the Gvernnent in any rebuttal to contestees'
submssions is not properly considered in determning whether a prina facie
case has been present ed.

This is not to say that, in those situations in which the Gvernnent
has failed to present a prina facie case, evidence submtted after the
Governnent's case-in-chief isirrelevant. O the contrary, the Board
has noted on nunerous occasions that, even if the Gyvernnent has failed
to present a prina facie case, evidence tendered by a contestee nay be
consi dered, not for the purpose of curing any of the deficiencies in the
Governnent' s prinma facie case, but rather for the purpose of determ ning
whet her or not this evidence, when considered in the context of all of
the other evidence of record, affirmatively established that the claim
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isinvalid See e.g., lhited Sates v. Pool, supra. Thisis a critical
distinction. Thus, we noted in Pool that:

[Tlhe nere fact that the contestee el ects to proceed wth the
presentation of his case does not nean that he therefore nust
preponderate on the issues raised in the contest. The

requi renent of preponderation only arises as to issues for which
the Governnent has presented a prina facie case. Were there is
no prina facie case, there can be no i ssue on which a cl ai nrant
nust preponderate. The only risk that the claimant runs is the
risk that the evidence as a whole wll prove that an el enent of
discovery is not present. [Enphasis in original.]

Id. at 220. See also Lhited Sates v. (ppernan, 111 |BLA 152, 153 (1989),
("[1]f the contestee goes forward after the Governnent rests its case, any
testinony presented by the contestee which is adverse to its interests nmay
be utilized by the Admnistrative Law Judge for purposes of naking a

deci sion. However, such testinony can never be the basis for a finding
that the Governnent did not establish a prina facie case.")

The initial question to be addressed wth respect to the instant
appeal is, therefore, whether or not the Forest Service presented a prina
facie case of invalidity. Ve find that it did not.

[3] In general terns, "prina facie evidence" is evidence whichis
sufficient inlawto sustain a finding in favor of a rule or order, but
which may be contradicted. Anerican Security Gouncil Education Foundation
v. FGG 607 F.2d 438, 445-46 (D C dr. 1979). In the context of a mning
contest, it neans, as we said in Lhited Sates v. Bunkowski, 5 | BLA 102,
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119, 79 1.D 43, 51 (1972), that the case is adequate to support the
Governnent's contest of the clains and that no further proof is needed to
nul lify the clai ns.

V& believe it clear that, had Judge Ranpton limted his consideration
to the evidence presented in the Forest Service' s case-in-chief, he woul d
have rul ed that the Forest Service had failed to present a prina facie
case. Based on the Judge' s cal cul ations, the economics of devel opnent as
di scl osed by the record devel oped in the Forest Service's case-in-chi ef
woul d be favorable to contestees, resulting in a profit per ton of either
$17.46 at the tine of the wthdranal or $23.30 at the tine of the hearing.
A reading of his decision makes it abundantly clear that the critical
factor in his determnation that a prina faci e case had been presented was
the consideration of transportation costs. There was, however, absol utely
no evi dence as to what these costs might be until the Forest Service
examned French inits rebuttal case. 15/

Though our own consi deration of the facts of record results in figures
varyi ng fromthose conputed by Judge Ranpton, we reach the sane concl usi on

15/ Wile it is, of course, true that Dersch had nentioned mlling and
transportation costs in his direct examnation (see Tr. 58), he provided no
evi dence as to what these costs mght be. The nere raising of the specter
of other costs, absent sone indication as to what they mght entail, is
insufficient to put a clainant to any proof on the issue. In other words,
there nust be sone basis presented in the record for the admnistrative

| aw judge to ascertain what those costs mght be. In the instant case, the
testinony of French upon which Judge Ranpton relied to estinate
transportati on costs, was not presented during the Forest Service's case-
in-chief and, therefore, could not be considered i n determni ng whet her or
not a prina facie case had been nade.
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that, ignoring transportation or mlling costs, the costs of mning woul d
not be greater than the returns which mght be expected to inure to the
contestees. Qur conputations differ fromthose of Judge Ranpton in that
we believe the Judge erred in determning the values likely to result from
mning the ore zone.

Wil e we do not disagree wth Judge Ranpton' s conputation of the total
t onnage whi ch woul d be mined (11.2 tons), the probl emwhich we have is that
he miltiplied this figure by the assay val ues obtai ned fromsanpl e No. 775.
What this approach ignored, however, was the testinony that the
mneral i zed zone was only 39 inches in wdth. Thus, assumng a 5-f oot
mning wdth, approxinately 35 percent of the tonnage mined woul d consi st
of waste material. By contrast, sanple No. 775 was a 52-inch channel cut
taken across a vein system40 inches inwdth. In other words, while the
waste material woul d account for only 23 percent of the material being
assayed, it woul d be approxinately 35 percent of the material bei ng m ned.
Judge Ranpton, in effect, overstated the val ues whi ch woul d be obt ai ned
frommning, assumng a 5-foot wde by 7-foot high drift wth a 4-foot
advance per day.

Dersch, on the other hand, had attenpted to address the probl em of
waste material in his report. He conputed that of the 141 cubic feet of
naterial mned, approximately 91 cubic feet would be naterial fromthe
mneral i zed zone (Exh. FS2 at 8). Miltiplying this total by the weight of
andesite results in atotal of 7.28 tons of vein naterial. See Tr. 114,
117. Assuming a val ue of $54.67 per ton at the date of the wthdrawal and
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$64.87 per ton at the date of the hearing, the total daily val ue based on
t he above assunptions woul d be $397.99 and $472. 25, respectively. |nasnuch
as the mning costs whi ch Judge Ranpton utilized were $416.75 at the date
of the wthdrawal these conputations woul d arguably support the Judge' s
ultinate conclusion that a prina facie case had been present ed.

There are, however, two discrete problens wth these figures. Hrst
of all, while, as indicated above, Judge Ranpton's conputation effectively
overstated the val ue, Dersch's approach understates the value. The
reason for this is that, while Dersch's approach isolates the tonnage in
the mneral i zed zone, the assay on whi ch val ue i s bei ng predicated incl uded
approxi matel y 23 percent of waste naterial. Adjusting the assay figures to
conpensate for the inclusion of waste material results in a total per ton
val ue of $67.24 as of the date of the wthdranal and $79.79 as of the date
of the hearing. Wilizing these adjusted figures, the per day return rises
to $489.50 for the date of the wthdranal and $580.87 for the date of the
heari ng.

Mbreover, there is a substantial question, raised by appellants in
their cross-examnation of Dersch, as to the propriety of utilizing a
5-foot mning wdth in derogation of a 3-foot mining wdth, nentioned in
the BLM Handbook for Mneral Examners. Wiile Dersch agreed that use of
a 3-foot mning wdth would result in the mning of | ess waste, he was
never able to explain why he did not use this wdth in his cal cul ations,
other than the fact that the 5-foot mning wdth was utilized in Kruntauf's
analysis. ke of a 3-foot mning wdth, if feasible, would certainly
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result inanincrease in the net return to appellants since, given a
39-inch ore zone, no waste rock woul d be m ned.

[4] Appellants, for their part, challenge the cost figures used by
Judge Ranpt on because they were based on Dersch's survey of prevailing
wage rates. See note 6, supra. They contend, based on the BLM Handbook
for Mneral Examiners, that wage rates for a "nomand pop" operation such
as they envi sage, shoul d be based sol ely on the mni numwage. As we noted
above, Judge Ranpton rejected this contention, relying on this Board' s
decision in Lhited Sates v. Garner, supra. h this issue, we find
oursel ves in agreenent wth Judge Ranpt on.

It is an oft-repeated truismthat the prudent man test is an objective
test. See, e.g., Lhited Sates v. Qheida Perlite Gorp., 57 IBLA 167, 189-
190, 88 1.D 772, 784-85 (1981); lhited Sates v. Sater, 34 IBLA 31, 40
(1978). It was because of the fact that we recogni zed that the prudent nan
test was an obj ective standard that we have rejected attenpts by clai nants
to assert that they woul d have no equi pnent costs because they intended
to use equi pnent which they already owned. See, e.g., Lhited Sates v.
Feezor, 130 IBLA 146, 222 (1994). And it was because of the objective
nature of the test for discovery that we expressly held, in Lhited Sates
v. Wrz, 85 IBLA 350 (1985), that "labor costs nust be considered in
determni ng whether a particul ar operation has a reasonabl e prospect of
success, and the val ue of the labor of an individual mning clainant is not
to be treated any different than that of one he mght hire." Id. at 358
(enphasi s suppl i ed).
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V¢ recogni ze that a nunber of Board decisi ons have, through a negative
i nference, seemngly enbraced the mni numwage as a proper standard for
determning |l abor costs wth respect to snall "nomand pop" m nes.
However, none of these decisions directly held that the mni numwage was
the correct value of a claimant's labor. Rather, what these decisions have
incomon is that, in examning admttedly snall projected returns from
pl acer gol d operations, they noted that either Governnent experts had
testified or the evidence showed the anticipated revenues "woul d be far
bel ow what a person woul d recei ve at the mninumwage." ULhited Sates v.
Rouse, 56 | BLA 36, 40J (1981). See also Whited Sates v. Qorns, 53 IBLA 5,
14 (1981); Whited Sates v. Page, 43 I BLA 390, 392-93 (1979); Lhited Sates
v. Lanbeth, 37 IBLA 107, 110 (1978). 16/ Not only di d none of these
deci sions expressly nmandate use of the mini numwage for inputing | abor
costs in such operations, but, nore inportantly and unlike the instant
appeal , in none of these appeal s was there any evidence that the val ue of
the I abor involved (prinarily panning and sl uicing) was greater than the
m ni num wage.

Qorrectly viewed, the mni numwage nerely establishes the floor
for determnation of the value of the clainant's |abor. Were, however,
there i s i ndependent evi dence establishing the val ue of the | abor
necessary to mine a deposit, it is that value which is properly used to
determne whether or not a prudent nman woul d expend his effort and neans to

16/ Indeed, in sone cases, clainants argued that their clains were valid
even though they woul d return | ess than the mni numwage because the

claimants were personally wlling to work for less. See Lhited Sates v.
Johnson, 59 | BLA 207, 208-09 (1981); lhited Sates v. Anderson, 57 IBLA
256, 259 (1981).
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devel op a paying mne. 17/ The wllingness of a clainant to accept |ess
than the market val ue of his |abor represents a subjective val ue j udgnent
on the part of that claimant. In effect, for reasons unrelated to the
econom cs of devel opnent, the mining clainant is subsidizing the operation
of the claimby undervaluing his labor. The validity of the clam
however, nust be premised on the objective economcs surroundi ng the
proposed mning venture. In viewof the fact that the record devel oped at
the hearing provided an evidentiary basis for concluding the val ue of the
[ abor involved was in the range of $12.53 to $15 for a miner and $9.50 to
$11.30 for a nucker (see Exh. FS2 at 7), Judge Ranpton correctly rejected
appel lants' request that their |abor be val ued at m ni numwage.

Notw thstanding the foregoing, it is our viewthat, weighing the
evi dence adduced during the Forest Service's case-in-chief under our de
novo review authority and applying the correct |egal standards, the Forest
Service failed to establish a prima facie case of invalidity. 18 However,

17/ Inthis regard, we note that there was no reason to include the

mni numwage as an el enent in conputing wage costs (see Bxh. FS2 at 7) in
this case since there was i ndependent evi dence show ng that the val ue of
the | abor necessary to mine the deposit was far in excess of the nmini num
wage.

18/ V& recogni ze that there coul d be sone question as to the applicability
of our holding in Lhited Sates v. Hess, 46 IBLA 1 (1980), to the instant
case. In Hess, we held that uncontradicted evi dence of the absence of
production over an extended period of tine nay, in and of itself, establish
aprinma facie case of invalidity. 1d. at 7-9. As we explained in Lhited
Sates v. Knoblock, supra at 88, 101 |.D at 144: "This rule reflects the
principle that, given the varying economc conditions present over a period
of many years, a mining claimw || usually be devel oped unless it is not
coomercially feasible to do so profitably. In other words, the best

evi dence of what a prudent nman would do is what a prudent rman has done."
(Atation omtted.) Inthis case, while the specific claimwas |ocated in
1980, appel |l ants have held the |and for mini ng purposes since the early
1950's. This is nore than a sufficient amount of tine in which to bring
the "extended nonproduction” rule into play.
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whi | e the record woul d have, indeed, supported a decision by Judge Ranpton
to dismss the contest at the close of the Forest Service' s case-in-chief,
the fact remains that Judge Ranpton failed to do so and that appel |l ants
proceeded, al beit under a m sapprehensi on of the consequences, to submt
evidence on their own behal f. Thus, we nust consider the entire record,
not for the purpose of ascertai ning whether a prina facie case has been
presented, but rather for the nore |imted purpose of determni ng whet her
the record, as a whol e, affirnatively shows that the claimis invalid.

[5] To the extent that appel |l ants argue that any consi deration of
testinony beyond that adduced in the Forest Service' s case-in-chief shoul d
be barred under the doctrine of "law of the case,” they are mstaken, at
| east insofar as this Board is concerned. The "law of the case" doctrine
works to preclude a court fromreexamni ng an i ssue previously deci ded by
the sane court or by a higher court in the sane case. See A & A Qoncrete,
Inc. v. Wite Muntain Apache Tribe, 781 F.2d 1411, 1418 (9th dr.), cert.

fn. 18 (conti nued)

The probl em however, is that, if the Forest Service desired to
utilize the extended nonproduction of the claimas a basis for its case, it
was necessary that it alert contestees of this fact, either in the
conplaint or at the hearing. See Lhited Sates v. MHwaine, 26 1 BLA 20
(1976). Not only did the Forest Service fail to put contestees on fair
notice, it is affirnmatively clear fromits post-hearing brief that the
Forest Service, itself, did not consider this to be an issue. Thus, the
Forest Service disnissed certain evidence elicited by contestees' counsel
wth the observation that "private counsel's extended odyssey during cross
examnation into topi cs such as Forest Service policy on clains in
W | derness, possible prior contest proceedings, or plunbing the depths of
10 years worth of operating plan proposal s/ count er proposal s appear to be
irrelevant to any case issue” (Governnent Post-Hearing Brief at 5). S nce
nmuch of the above-described evi dence woul d be gernane to the question of
appel lants' failure to develop the claimin recent years, it could only
be concluded that the Forest Service was not basing its case on extended
nonpr oduct i on.
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denied, 476 US 1117 (1986). It does not, however, preclude a review ng
court fromreversing aruling of atrial court on direct review of that
decision. Thus, insofar as the Board' s reviewis concerned, nothing in
the "l aw of the case" doctrine negates either the Board' s authority or
its obligation to correctly apply the prevailing | egal precedents,
notw thstandi ng any contrary ruling by an admnistrative | aw j udge rendered
in the course of a hearing. 19/

Mewng the record inits totality, we cannot say that the evi dence
establishes that the claimis invalid. It is clear that the evidence
whi ch Judge Ranpton found nost critical was the testinony by French wth
respect to the cost of transportation using pack horses. French's
testinony, offered in the Forest Service' s rebuttal case, was to the effect
that the going rate for renting a pack horse froma horse |ivery was
between $80 to $100 per day and that a single horse mght be able to carry
200 pounds of ore on every trip, making two round trips each day. Fom
this, it was concluded that the transportation costs woul d exceed $400 per
ton of ore. This is the sole basis on which estinates of transportation
costs were nade.

19/ Wiile the Board cannot be estopped by erroneous rulings of an

admni strative | awjudge fromapplying the correct |egal standard on revi ew
of an appeal, the extent to which such an erroneous ruling nay have
affected the fundanental fairness of the hearing process is a matter which
is properly considered in such an appeal. |n the proper circunstances

(see, e.g., Lhited Sates v. Gl braith, supra), the Board nay order a new
hearing to rectify any nmanifest 1njustice which mght result from
correction of the erroneous ruling. In light of our disposition of the
instant appeal, however, there is no need to followthis course of action
herei n.
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The problemw th the foregoing, as alluded to by appellants in their
SR is that there is no evidence that, assumng pack horses woul d be used
as the node of transportation, a prospective mining operation woul d rent
such horses for $80 to $100 per day, as opposed to purchasing such horses
outright. 20/ In other words, while we mght accept French's testinony
as establishing coomercial livery rates, there is no evidentiary basis
for concluding that appell ants woul d use a commercial |ivery' s services
to obtai n pack horses.

Dersch, the Forest Service's mneral examner, had eschewed naki ng
any estinates of transportation or mlling costs, based on his cal cul ations
(subsequent|y shown to be erroneous) that the costs of mining far exceeded
any concei vabl e return fromthe mnerals mned. Thus, transportation costs
forned no part of the Forest Service' s case-in-chief and were not anal yzed
inthe Forest Service's Mneral Report. S nce, as explained above, there
was no prina facie case, appellants did not have an affirnative obligation
to rebut French's estinmate that transportation costs woul d be $400 per ton,
if they utilized the services of a coomercial livery. Rather, the
guestion is whether the record, taken as a whole, is sufficient to
establ i sh

20/ Included in appellants' SR was a decl aration by Mirjorie MIler

ref erenci ng various conversations wth representati ves of |ocal |ivestock
auction yards reporting that the price for a pack horse, as of 1993, varied
from$500 to $700. Wiile we recogni ze that, as a general rule, proffers

of evidence tendered on appeal may only be considered for the purposes of
det ermini ng whet her or not a new hearing shoul d be ordered, we believe the
figures provided in the declaration are indicative of the general probl em
entailed inrelying on figures derived fromthe rental rates of commercial
liveries for the purposes of assessing costs whi ch mght reasonably be
expected to be incurred in transporting ore fromthe claim
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the invalidity of the claim Absent sone evidence that appel |l ants woul d,
i ndeed, use a comrmercial livery service, we do not believe that it is.
Accordingly, we nust reverse the decision of Judge Ranpton and di smss the
contest conpl ai nt .

This is not to say that appellants have affirnatively established the
validity of their claam As we noted in Lhited Sates v. Hooker, 48 I BLA
22 (1980), "dismssal of a contest conplaint does not determne the
validity of the claim but nerely establishes that, as to the issues rai sed
in the hearing, the mneral clainant has preponderated.” 1d. at 26-27.

The Forest Service, in essence, chose to challenge the cla mon the theory
that the cost of mining exceeded the val ue of the mneral being recover ed.
As shown above, the facts of record sinply failed to substantiate this
theory. Regardless of the failure of the Forest Service to present viable
estinmates of transportation and mlling costs, the reality is that such
costs nust, as a practical matter, be absorbed if the proposed mning
venture is to be successful. It may well be that, after reexamning this
guestion, the Forest Service wll decide that there is not a reasonabl e
likelihood that the mneral fromthe claimcan be mned, mlled, and
narketed at a profit. Nothing in our decision, herein, prevents it from
requesting BLMto initiate a new contest based on a new mineral exam nation
and report. V¢ nerely hold that, based on the present record, the Forest
Service has failed to establish a prina facie case of invalidity and that
nothing in that record affirnatively established that the Robi n Redbreast
Lode mning clai mwas invalid.
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Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 GR 4.1, the decision of Judge
Ranpt on hol di ng the Robi n Redbreast Lode mining claimnull and void is
reversed and the contest conplaint is di smssed.

Janes L. Burski
Admini strative Judge

| concur:

Bruce R Harris
Deputy Chief Administrative Judge
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